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Combate a Elisao Fiscal

O que estd em vigor. Algumas perspetivas a curto prazo

Outros quadros normativos para ‘reengenharia’ de
atividades e operacgoes

Luis M. S. Oliveira




roteiro

 Aelisao fiscal
e Porgue combatem (agora) os Estados da OCDE a elisao fiscal?
e O contexto internacional
e OCDE /BEPS
e Unido Europeia / Pacote Antielisdo, cooperacao
administrativa, troca de informacdes
e O panorama em Portugal
 Medidas implementadas
e Medidas a implementar
e QOutras medidas, a exigirem ‘reengenharia’ e com impacto nos
‘custos de contexto’




Planeamento fiscal
legitimo
(intra legem) //
// Planeamento
fiscal abusivo

(praeter legem), ou
elisao fiscal

Evasao fiscal
(contra legem)

Fraude fiscal
(contra legem
agravada: crimes
fiscais)
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Porque combatem (agora) os
Estados da OCDE a elisao fiscal?

p—

Desenvolvimentos Adaptacao das regras da
tecnologicos tributagdo a globalizac3o

Quadro da concorréncia entre
multinacionais e
demais empresas

\ Perda de receita

nos paises da OCDE
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Hiatos entre tributacao
nominal e efetiva




Porque ja estao — eles também —
a viver a erosao da receita fiscal
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Combate a elisao fiscal
Génese e contextos

e Redefinicao das regras internacionais de
tributacao — Projeto BEPS (2013 Report)

e Pacote Antielisao + Pacote Transparéncia
Fiscal + Pacote Reforma Trib. Empresas

e Medidas no direito interno J

Portugal
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Projeto BEPS ‘Base Erosion and Profit

Shifting’
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Cronograma

Objetivos

Adaptacao
ao novo
paradigma

Empresas
afetadas
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15 acoes BEPS

. 1: Enfrentar desafios da Economia Digital
‘ 2: Neutralizar efeitos de assimetrias hibridas

3: Reforgar regras relativas as CFC — regime de imputacao de lucros

pagamentos financeiros

5: Contrariar de forma mais eficiente praticas fiscais prejudiciais, tendo em
conta a transparénica e a substancia

. 4: Limitar erosao da base fiscal pela dedutibilidade de juros e outros

‘ 6: Prevenir uso abusivo de tratados fiscais / Treaty Shopping

. 7: Prevenir nao qualificagao artificial de estabelecimentos estaveis
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15 acoes BEPS

8 — 10: Garantir que regras sobre prec¢os de transferéncia se alinham com a
criacao de valor

11: Medir e monitorizar o BEPS

12: Exigir aos contribuintes informag¢ao sobre planeamentos fiscais

‘ agressivos

13: Reexaminar documentagao sobre precos de transferéncia

‘ 14: Tornar mecanismos de resolugao de litigios mais eficazes

15: Desenvolver instrumento multilateral
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Alteracao dos ADTs

OECD ‘Multilateral Convention to Implement
Tax Treaty Related Measures to Prevent Base
Erosion and Profit Shifting” (Novembro 2016)
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Precos de transferéncia

OECD ‘Transfer Pricing Guidelines for
Multinational Enterprises and Tax
Administrations’ (julho 2017)
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Pacote Antielisao da UE

Diretiva
Antielisao

Comunicagao . Recomendacao
estratégia A a_c‘I’,t‘i convengoes
externa DUE a2 fiscais

Diretiva

country-by-
country

Orcamento do Estado 2018 M-[RAN DA




Desagregacao da informacao fiscal:
Diretiva ‘Country-by-country’ (2016/881)

Lucros e Info.
Receitas EEN Empresas
EBITDA do grupo

Relatdrio
country-by-
country

IRC pago Capital Ativos

e diferido declarado corporeos

(CIRC 121-A)

IRC pago Ganhos
e diferido trabalha- acumulados

dores
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Recomendacao relativa a Acordos sobre
Dupla Tributacao

Regra Geral Antiabuso

Mecanismos

Antiabuso para
Convencoes Fiscais

Rever conceito de
Estabelecimento
Estavel
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Comunicacao sobre Estratégia Externa

Reforgar
ligacao entre
atribuicao de
fundos e boa

governagao
fiscal

Auxiliar paises
em
desenvolvimento
a implementar
padroes de boa
governacao fiscal

Procedimento
Ligacao da boa UE para avaliar e

governagao

listar “paises
terceiros nao
cooperantes”

fiscal a auxilios

I

Medidas para promover boa governacao fiscal
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Informacoes: intercambio e acesso

Diretiva 2011/16

e Troca de informagoes a pedido

¢ Troca de informagdes automatica

e Troca espontanea de informacgodes

e Outras formas de coopera¢ao administrativa
Controlos simultaneos

Partilha de melhores praticas

Limites a troca de informacgoes

Relagbes com paises terceiros

Diretiva 2014/107

* Reporte pelas institui¢coes financeiras sobre contas bancarias

Diretiva 2015/2376

e Ambito da troca de informagdes

Diretiva 2016/2258

* Acesso informagoes antibranqueamento de capitais pelas autoridades fiscais
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Diretiva Antielisao (Dir 2016/1164)

Limitacao da dedutibilidade dos juros — 1 janeiro 2019

=] Tributagado a saida — 1 janeiro 2019

e Clausula switchover — 1 janeiro 2019

Regra geral anti-abuso — 1 janeiro 2019

Regras relativas a sociedades estrangeiras controladas (CFC) — 1
janeiro 2019

Quadro para enfrentar assimetrias hibridas — 1 janeiro 2020
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Regra geral anti-abuso

THE SAFETY NET: A General Antl-Abuse Rule (GAAR)

TAX
LAW
101

Companies engaged in aggressive tax planning & GAAR gives EU countries the power to tackle artificial tax
continue to try and find ways of bypassing rules arrangements if other specific rules don't cover it
and finding loopholes in tax laws.
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Empresas estrangeiras controladas

THE CLASSIC PROFIT SHIFT: Controlled Forelgn Companles (CFC) Rules

BEFORE

PROFITS PROFITS
Companies are able to shift their profits to

dependent companies in low-tax countries
reducing, the taxable profits in the ELL

With CFC Rules in
place, Comipanies
can still shift their
profits. But those
profits will now be
taxable in the EU.
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Limites a deducao de juros

THE LOW TAX LOANS: Interest Limitation Rules

BEFORE

zER

PAYMENTS PAYMENTS

 AFTER
'
Sodt o= o
B B
=

Interest limitation

A company based in the EU sets up a rules would limit the
subsidiary in a low-tax country which amount of interest
provides a loan back to the company or that a company can
anather subsidiary again based in the deduct. This will
EU. The EU-based compamny makes high increase the amaunt
interest, tax-deductible payments back. of tax it pays.

TAX PAID
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Tributacao reduzida de dividendos

INVESTS

Y\
e o
|

&n EU-based company invests im another
company basad in a low-tax country outside the
EL. Dividends are in turn paid back to the EU-
based company, whera Member States treat
them as having already been properly tazed in
the third country. But this is often not the case.

THE SWITCHOVER: Taxing Dividends Effectively

TAX PAID

INVESTS

‘" .

DIVIDENDS

/-

Switchowver rules would mean

that Member States would have
to tax dividends coming into the
EL if they have not already been

properly taxed.
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Localizagao ‘planificada’ de patentes

THE PATENT FLIGHT: New Exit Taxation Rules

1) EEE )

Hew exit tax rules ensure that
Member States can impose

IF TRANSFER

Large companies spend a lot of time and energy
developing new products. Companies based in the EU
can develop a promising new product and move it to tax on the walue of the
a no-tax country before it gets finalised. That way, product before it was moved
the company pays less tax on the profits in the ELL out of the EL.

TAX PAID
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Treaty shopping

Subsidiaria
Pais C

Intermediario
Pais B

Subsidiaria
Pais D

Sem ADT

— Rendimentos
........ > ADT
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Double dip leasing

Estade X Estace Y

Sociedade Sociedade

A B

o : \ 9 q
Lei considera Soc. A 2 Lei considera Soc. B
‘proprietario fiscal’ —> *\, ‘proprietario fiscal’ —
Depreciacdes Depreciacdes
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Fronting loans

Intermediario Depdsito

Empréstimo : :
Financeiro

Empresa-Mae Subsidiaria
ETEA Pais B
A
Pagamento de juros Pagamento de juros
Regime fiscal favoravel Dedutiveis
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Hybrid mismatch arrangements generally use one or more of the
following underlying elements:

e Hybrid entities: Treated as transparent for tax purposes in one
country and as non-transparent in another country

e Dual residence entities: Resident in two different countries for ta
purposes

e Hybrid instruments: Treated differently for tax purposes in the
countries involved, most prominently as debt in one country and as
equity in another country

e Hybrid transfers: Treated as transfer of ownership of an asset for
one country’s tax purposes but not for tax purposes of another

country, which generally sees a collateralised loan
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Visao prospetiva da tributagcao sobre o lucro
/ reformas na tributacdo das empresas

Tributagao da
‘Melhorar Ec.o.nomia
transparéncia  Digital
‘Hybrid fiscal com
mismatches Pal'SE_S
. com paises terceiros

Mecanismos terceiros

de

Resolugao
() de Litigios

CCCTB/ (e Dupla
MCCCIS tributacao
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CCCTB / Matéria Comum e Consolidada
dos Impostos sobre as Sociedades

Eliminacao de
assimetrias / regras
antiabuso

Tributacdo onde
lucros sao gerados
(adaptacao
conceito EE)

Irrelevancia
operacoes intra-
grupo

Matéria
Tributavel
Comum e

Consolidada

Férmula para
consolidacao
resultados grupo

Obrigatoriedade de
aplicacao CCCTB

Abordagem comum
com tributacao

paises terceiros
(e.g. CFCs)

\ /2
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Tributacao da Economia Digital

CCCTB / Regras de

atribuicao de
lucros

Adaptagao Adaptagao regras

conceito EE

Precos de
Transferéncia
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Controlled Foreign Companies — artigo 66.2 CIRC

Clausula Geral Antiabuso — artigo 38.2 da LGT

Limitacdo a dedutibilidade de juros — artigo 67.2 CIRC

Exit tax — artigo 83.2 CIRC
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Regime de patent box — artigo 50.2-A CIRC (Decreto-Lei 47/2016)
Envio de informagoes (EU e EUA) — Decreto-Lei 64/2016

Medidas de combate ao branqueamento e ao financiamento do
terrorismo: acesso a informacgao pela AT — Lei 83/2017

Declaragdo country-by-country — artigos 121.2-A e B CIRC (Lei 98/2017) /
turnover consolidado => 750m ou falta de info exogena

Troca automatica de informacgoes obrigatoria relativa a decisoes fiscais
prévias transfronteiricas (e.g. informagodes vinculativas) e acordos
prévios sobre pregos de transferéncia — Decreto-Lei 61/2013 (Lei
98/2017)
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Preparar para as medidas da Diretiva Antielisao
(Dir 2016/1164)

Revisitar a politica de precos de transferéncia
(OECD ‘Transfer Pricing Guidelines for Multinational
Enterprises and Tax Administrations’ de julho de
2017
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Registo Central do
Beneficiario Efetivo

»

Lei 89/2017

Codigo de Boa Conduta
Prevenc¢ao do Assédio

»

Lei 73/2017

Regulamento Geral de
Protecao de Dados

»

Reg. 2016/679

Prevencao e controlo do
branqueamento de capitais

»

Lei 83/2017

TRANDA




7

Fim

luis.oliveira@mirandalawfirm.com
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